We begin with an apparent paradox, developed most clearly in the Tur:  

The world’s existence depends on justice; 

justice can be licitly administered only by semukhim; 

there are no semukhim nowadays;

the world exists.

Why does the world exist in the absence of semukhim?

The Talmud already addressed a parallel question, namely how the world outside the geographic orbit of semukhim exists, and responds that semukhim can appoint non-semukhim as judicial agents.  Tosafot Gittin assert that this agency solves the temporal as well as the geographic problem, and rhetorically this position is universally accepted.

The issues before us are:

whether “agency” is actually the source of contemporary judicial authority; 

if agency is not, what is;

whether there are any jurisdictional limits on contemporary judicial authority relative to the jurisdictional authority of semukhim;

if there are such limits, can they be altered.

The classic division regarding the source of contemporary judicial authority assumes that agency is the source, and questions only whether it is rabbinic or biblical.  Rashba affirms that it is rabbinic, and Ramban is cited as saying that it is biblical.  We will argue that both these claims require much further analysis.

Rashba – To assert that agency is a rabbinic creation essentially begs the question – it just requires us to ask on what authority the rabbis created it.  As the formal categories to which the Talmud applies agency are all financial, one could see this as simply an application of hefker beit din hefker.  The category-breaking case the Talmud cites, coercion of gittin, can similarly be explained on the basis of afk’inhu, however one chooses to explain afk’inhu.  

On this logic the principle of agency would necessarily be limited to cases that can be subsumed under those two powers.  We have no way of knowing the basis of the Talmud’s limitation of agency to particular financial cases, however, and the question of whether that limitation can be overcome depends on the generic questions of whether the contemporary rabbinate has legislative authority and whether the mandate that initially created this agency was defined formally or rather by purpose.  What limits there are, however, are not functions of agency as such, as the rabbis could have legislated agency for any purpose they could achieve by other means, although it is possible that, agency having been legislated, there are technical consequences.


There is considerable evidence in rishonim that the agency was defined by purpose – see particularly Ritva, Ran, Rosh, Beit Yosef.  For our purposes, however, the most striking position is Ran’s extension of agency to cases of conversion on the ground that bringing people under the wings of the Divine Presence is as important as any case falling into the categories that the Talmud explicitly mentions.  Extending agency to conversion extends its consequences outside the sphere of marriage and finance.  Ketzot haChoshen thus concludes compellingly that “agency” is justified only by a claim to absolute Rabbinic power, yesh koach b’yad chakhamim laakor davar min haTorah bekum aseh.  Basing agency on that power, of course, makes it obvious that any limits are self-imposed.  We note the irony that asserting that agency is Rabbinic actually gives it unlimited effect, whereas a Biblically rooted agency might have genuine limitations.  

Ramban – Read minimally, what he says is only that agency in the case of conversion is Biblical, in other words that the verse ledoroteikhem teaches that some mechanism must exist to enable conversion in the absence of semukhim, and agency seems a reasonable mechanism.  In this reading he would take no position about the source of agency in other cases, and we could combine his position with that of Rashba in general to restrict agency to hefker bet din and afk’inhu cases.


Tzitz Eliezer, however, reads him as claiming that all agency is Biblical.  Tzitz Eliezer accordingly identifies his position with that of Nesivot.  Nesivot argues that agency must have Biblical authority because it has broad Biblical effects, and he believes that Ketzot’s grounding of those effects in yesh koach is a reductio ad absurdum. (See Encyclopedia Talmudit for an outline of the positions re yesh koach.)  Nesivot does not, however, explain where in the Torah he finds  this agency authorized, and Ginat Vradim raises the problem that agency cannot continue after the death of the original authorizers.  Thus Nesivot does not present a clear alternative to Ketzot.  (Note that Tzitz Eliezer conflates Nesivot with Revid Zahav below, however.)


Mabit and Revid Zahav, however, do offer alternatives.  Revid Zahav suggests that the argument of Tosafot Kiddushin re conversion can be extended – the exact sourcetext can be debated – and that one can therefore argue that as justice must be possible, and agency is the most likely means, agency is Biblically mandated.  Mabit argues by contrast that the necessity of justice means not that the authority of semukhim must somehow extend to our day, but rather that it must not be necessary in our day.


Both these readings assume that agency must be practical wherever it is necessary for justice, and therefore all technical limits to its jurisdiction must be self-imposed and self-removable.


It thus emerges that both the positions of Rashba that agency is rabbinic, and that of Ramban that agency is Biblical (unless we read him minimally), believe that the limitations of agency are self-imposed and self-removable.


We must note that Rif records a Geonic tradition that found ways of creating justice without usurping or assuming the power of semukhim.  But this need not mean that he felt that agency could not assume power in those cases, but rather only that it was not worth setting aside whatever motivated Chazal to create the original motivation, as the same end could be accomplished by less striking means.


We must also note that R. Hildesheimer and Maharsham argue that agency has real nafka minot, although perhaps those nafka minot apply only so long as we choose to allow them to.  In this context it is worth considering the implications of the various explanations offered for “agency” on the assumption that the term is not used conventionally, whether Mor V’ohalot’s mekhilat kavod or Chatam Sofer’s nekitat reshut.

