Exodus 24:1-12
To Mosheh he [had?] said “Go up to Hashem, you and Aharon and Nadav and Avihu and seventy of the elders of Israel, and you (plural) will bow from a distance.

Then Mosheh alone will approach Hashem, but they will not approach, and the people will not go up with him.

Mosheh came and told the people all the words (divrei) of Hashem, and all the statutes (mishpatim).  The people responded in one voice and said: “All the words (devarim) which Hashem has spoken (diber) we will do.

Mosheh wrote all the words (divrei) of Hashem . . . 

He took the book of the covenant and read it in the hearing of the people.  

They said: “All that Hashem has spoken (diber) we will do and obey (naaseh v’nishma).”

Mosheh took the blood and threw it over the people.  He said: “Here is the blood of the covenant which Hashem has cut with you with regard to all these words (devarim).
Mosheh went up, and Aharon, Nadav and Avihu, and seventy of the elders of Israel . . .

Hashem said to Mosheh: “Go up toward Me, toward the mountain, and be there, and I will give you the tablets . . .  

1) Questions

2) Does this episode take place before, or after, or as part of, the full revelation to the nation at Sinai (the giving of the “Ten Commandments”?  

3) What is the difference between divrei and mishpatim?
4) What was written in the book of the covenant?  Is it the same divrei Mosheh was just described as having written?

Our parashah begins with the famous phrase “(And) these are the mishpatim”, followed by a succession of civil regulations regarding slavery, torts, and the like.  This segues into a brief discusion of holidays, and from there we move into denunciations of idolatry connected to a narrative about the coming conquest of Canaan.  Note that the previous parashah ended with a succession of ritual laws.

The apparent absence of structure here has of course been grist for the midrashic mill, and conversely leads Ibn Caspi to declare simply that ordering and juxtaposition are often meaningless in legal contexts.  Various commentaries seeking to impose order (see for example, have argued that the “book of the covenant” referred to here is the section associated with civil law.  By contrast, Rashi, Netziv, and Meshekh Chokhmah all argue that mishpatim are clearly distinguished from devarim (“all divrei Hashem, and the mishpatim”), and the covenant, as well as what Mosheh writes down,  are described purely as Mishpatim.

1) Rashi (as I read him) defines devarim as temporary instructions , and mishpatim as permanent rules.  As he believes that this section precedes the Revelation, he argues that mishpatim refers specifically to the 7 Noahide commandments plus those commandmnets received at Marah.  (The text there refers to chok umishpat – the identity of the chok is problematic, but Rashi identifies mishpat here and there with civil law).

2) Netziv defines mishpatim as the intellectually derived legal implications of Divine principles.  In other words, he argues that mishpatim are by definition Oral Torah, and hence cannot have been written in the Book of the Covenant.  He is forced to admit that mishpatim here cannot be defined in precisely the same way as it is at the beinning of our parashah.
3) Meshekh Chokhmah (as I read him) argues that mishpatim refer to enforceable laws.  He argues that prior to the acceptance of a collective covenant, commandments “between human and G-d” were unenforceable by human agency, but rather private matters between G-d and each person.  The covenant made Jews responsible for one another, thus we may collectively suffer for “private” sins, thus such sins become interpersonal, and thus they are legitimately enforceable.

    Meshekh Chokhmah and Netziv’s insights can be combined as follows.  For any legal system to be enforceable, the population must accept not only the initial text but also a system of authoritative interpretation.  Otherwise, any attempt at enforcement will be stymied by a claim that a subjective interpretation justified the allegedly illegal act.    
